Liability and compensation for transboundary oil
pollution damage: Is there a compelling need for an
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AMLC 2016 & 2017 (Minutes of the MLAS Meeting from Portorož
and Opatija..)
…..Proposal to establish a small working group and to draft some proposals deriving
from the presentations of the conference, particularly with regard to ‘offshore’
liability and compensation’.. The proposals may be then submitted to the relevant
ministries of the Adriatic States (Portorož, 2016 AMLC)
…The working group that was established during the 1st AMLC in 2016, and currently
includes Prof. Dr. Lorenzo Schiano di Peppe (Italy), Dr. Mitja Grbec (Slovenia), and Dr.
Mišo Mudrić (Croatia), shall continue with their work on the topic with the support of
the three MLAs. The three MLAs agree that we should not wait for the next
major incident before there is a compelling need for a new convention and that
the issue of liability and compensation for offshore activities should be intensively
discussed within the CMI .. The MLAs shall start preparing the relevant
recommendations and suggestions for their governments, during and right
after (2017) Genoa CMI event, in prevention of a casualty. This is also potential
topics for wider cooperation in this field with other Mediterranean MLAs (Opatija
2017)
- CMI meeting in Genova 2017 and Grado AMLC 2018?? What has changed ? Have
we lost interest and if so- why?

What is offshore?
Offshore: means situated in the territorial sea, the Exclusive Economic Zone
(EEZ) or the continental shelf of a state within the meaning of UNCLOS. Mostly
associated with operations on the CS and/ or within the EEZ..
Continental Shelf: the seabed and subsoil of the submarine areas that extend
beyond its territorial sea (coastal state) throughout the natural prolongation
of its land territorry to the outer edge of the continental margin, or a distance of
200 nm from the baselines where the outed edge of the continental margin
does not extend up to that distance (ipso facto-no need for a specific declaration).
EEZ: The exclusive economic zone is an area beyond and adjacent to the
territorial sea, subject to the specific legal regime established in this Part (Part
V. UNCLOS)… and which shall not extend beyond 200 nautical miles from the
baselines from which the breadth of the territorial sea is measured.
The Adriatic is at risk of transboundary (offshore?) pollution due to geographic
and environmental characteristic of the area..

Which are the rights of a coastal state within an EEZ ..
In the exclusive economic zone, the coastal State has (Art. 56 UNCLOS):
(a) sovereign rights for the purpose of exploring and exploiting, conserving and
managing the natural resources, whether living or non-living, of the waters superjacent
to the seabed and of the seabed and its subsoil…
b) jurisdiction as provided for in the relevant provisions of this Convention with
regard to:
(i) the establishment and use of artificial islands,
installations and structures;
(ii) marine scientific research;
(iii) the protection and preservation of the marine
environment;
c) other rights and duties provided for in this Convention.
The EEZ is a resource and non resource zone (important functional
jurisdictions of the costal state)!

Art. 60 (Artificial islands, instalations and structures within the EEZ)
- applicable also to the CS by virtue of Article 80 of UNCLOS
1. In the exclusive economic zone, the coastal State shall have the
exclusive right to construct and to authorize and regulate the
construction, operation and use of:
(a) artificial islands;
(b) installations and structures for the purposes provided for in article 56 and
other economic purposes;
(c) installations and structures which may interfere with the exercise of the
rights of the coastal State in the zone.
2. The coastal State shall have exclusive jurisdiction over such artificial
islands, installations and structures, including jurisdiction with regard to
customs, fiscal, health, safety and immigration laws and regulations.
….

4.

Article 60 (Continued..)
….4. The coastal State may, where necessary, establish reasonable safety
zones around such artificial islands, installations and structures in which it
may take appropriate measures to ensure the safety both of navigation
and of the artificial islands, installations and structures.
5. The breadth of the safety zones shall be determined by the coastal
State, taking into account applicable international standards. Such zones
shall be designed to ensure that they are reasonably related to the nature
and function of the artificial islands, installations or structures, and
shall not exceed a distance of 500 metres around them, measured from
each point of their outer edge…
…….
Article 60 applies mutatis mutandis to artificial islands, installations and
structures on the continental shelf (Article 80, UNCLOS)

International Legal Framework (Transboundary pollution, L&C..)

No State has the right to use or permit the use of its territory in such a manner as
to cause injury (damage) within the territory of another State (1941 Trail Smelter
Case)
States have to ensure that activities within their jurisdiction and control do
not cause damage to areas beyond the limits of national jurisdiction..
and
….. have the obligation to co- operate in developing legal framework
regarding liability and compensation (Priciples 21&22 of the 1972 UN
Stockholm Declaration and Priciples 2& 13 of the 1992 Rio Declaration.
POLLUTER PAYS PRINCIPLE (environmental law, L&C):
- Cost of pollution shall be borne by those who cause it,
- Envisaged environmental costs should be included in the cost of assets and
services..

UNCLOS
Article 194(2) provides a general obligation for States to take all
measures necessary to ensure that activities under their
jurisdiction or control are so conducted as not to cause
damage by pollution to other states and their ennvironment,
and that pollution arising out from incidents or activities under
their jurisdiction or control does not spread beyond the areas
where they exercise sovereign rights..

Article 197
States shall cooperate globally or regionally in the
formulating of international rules and standards for the
protection of the marine environment..

PART IX. UNCLOS (Enclosed or Semi-Enclosed Seas)
Article 123 (UNCLOS)
Cooperation of States bordering enclosed or semi-enclosed seas:
States bordering an enclosed or semi-enclosed sea should cooperate
with each other in the exercise of their rights and in the
performance of their duties under this Convention.
To this end they shall endeavour, directly or through an appropriate
regional organization:
…..
(b) to coordinate the implementation of their rights and duties with respect
to the protection and preservation of the marine environment;

….

International & Regional Legal Framework for Regulation of
Offshore Activities in the Adriatic: Liability and Compensation
UNCLOS
Barcelona System (i.e. ‚“Offshore Protocol“, in force since 2011, but
ratified in the Adriatic (only) by Albania, Croatia in 2018 and EU)
EU law (including Directive 2013/30/EU on the safety of offshore oil
and gas operations (OSD), Directive 2004/35/EC on environmental
liability with regard to the prevention and remedying of
environmental damage (ELD)
No global treaty deling with L&C arising as a result of (transboundary)
offshore pollution.. According to IMO: No compelling need…

UNCLOS
Article 235 (Responsibility and liability)
….
(2). States shall ensure that recourse is available in accordance with their
legal systems for prompt and adequate compensation or other relief in
respect of damage caused by pollution of the marine environment by natural or
juridical persons under their jurisdiction.
(3). With the objective of assuring prompt and adequate compensation in
respect of all damage caused by pollution of the marine environment, States
shall cooperate in the implementation of existing international law and
the further development of international law relating to responsibility
and liability for the assessment of and compensation for damage and the
settlement of related disputes, as well as, where appropriate, development of
criteria and procedures for payment of adequate compensation, such as
compulsory insurance or compensation funds.

Convention for the protection of the Marine Environment and the
Coastal Regions of the Mediterranean (Barcelona Convention) and its
protocols : Liability & Compensation

Article 16 of the (framework, 2005) Barcelona Convention
The Contracting Parties undertake to cooperate in the
formulation and adoption of appropriate rules and procedures for
the determination of liability and compensation for damage
resulting from the pollution of the marine environment in the
Mediterranean Sea Area.

2008 of the Guidelines for the Determination of Liability and
Compensation for Damage Resulting from Pollution of the Marine
Environment in the Mediterranean Sea Area
No binding document (i.e. separate Protocol to the BC adopted) adopted
… nonetheles the 15th Meeting of the State parties to the Barcelona
Convention
in
2008
adopted
a
set
of
guidelines
(UNEP(DEPI)/MED.IG.17/10) for the determination of L&C for damage
resulting from pollution of the marine environment in the Mediterranean Sea
area..
...While not having a legally binding character per se, these Guidelines are
intended to strengthen cooperation among the Contracting Parties for
the development of a regime of liability and compensation for damage
resulting from pollution of the marine environment in the Mediterranean Sea
Area and to facilitate the adoption by the Contracting Parties of
relevant (national) legislation…

2008 Mediterranean Guidelines…
The latter are of general nature and may be applied to all areas of
marine pollution covered by the Barcelona System, with the
exception of those which have been already regulated at the international
level (e.g. by the CLC and FUNDS Conventions, the Bunkers Convention,
HNS...)..
It should be noted that liability for damage covered by the Guidelines,
which covers also environmental damage, is channelled on the
operator (strict liability). States may establish limits of liability on
the basis of international treaties or relevant domestic legislation.
For the purposes of these Guidelines ‘environmental damage’ means a
[measurable] adverse change in a natural or biological resource or
[measurable] impairment of a natural or biological resource service which
may occur directly or indirectly

The Protocol for the Protection of the Mediterranean Sea against
Pollution Resulting from Exploration and Exploitation of the Continental
Shelf and the Seabed and its Subsoil (Offshore Protocol, Barcelona..)
Adopted in 1994, entry into force on 24 March 2011 (ratified so far in the Adriatic
by Albania, Croatia in 2018 + the EU),
Offshore Protocol is a comprehensive document including scientific research,
all the forms of exploration and explotations, from the establishment of
instalations to its removal, drilling and transportation..
It applies to all mineral resources of the CS, i.e. solid, liquid or gaseous..
It‘s scope of application applies to the whole Mediterranean Sea Area
One of the most criticized provision of the Offshore Protocol has been the
‘channelling of liability’ on operators and the requirement for them to ‘have and
maintain insurance cover or other financial security in order to ensure
compensation for damages caused by the activities covered by the Protocol’ (Art.
27)

Offshore Protocol (Barcelona Convention)

Article 27 (LIABILITY AND COMPENSATION)
1) The Parties undertake to cooperate as soon as possible in formulating and
adopting appropriate rules and procedures for the determination of
liability and compensation for damage resulting from the activities dealt with
in this Protocol, in conformity with Article 16 of the Convention.

Again, how soon is as soon as possible?

Offshore Protocol (Art.27)

2. Pending development of such procedures, each Party:….
(a) Shall take all measures necessary to ensure that liability for
damage caused by activities is imposed on operators, and they
shall be required to pay prompt and adequate compensation;
(b) Shall take all measures necessary to ensure that operators shall
have and maintain insurance cover or other financial security of
such type and under such terms as the Contracting Party shall
specify in order to ensure compensation for damages caused by the
activities covered by this Protocol (Polluter pays principle)

Important to note that the Offshore Protocol makes express reference
within the Preamble to two other protocols of the Barcelona Convention,
nowadays the:
- 1995 Protocol Concerning Specially Protected Areas and Biological
Diversity in the Mediterranean (SPA Protocol);
- 2002 Protocol Concerning Cooperation and Prevention of Pollution from
Ships and, in Cases of Emergency, Combating Pollution of the
Mediterranean Sea.. (PREVENTION AND EMEGENCY PROTOCOL)
In this regard the Offshore Protocol gives an operational role in cases
of emergency, to the Regional Activity Center of the Prevention and
Emergency Protocol, to the Regional Marine Pollution Emergency
Response Center for the Mediterranean Sea (REMPEC).
REMPEC was instrumental in the preparation and adoption of the 2005
Sub Regional Contingency Plan for Prevention Off, Preparedness for, and
Response to Mayor Marine Pollution Incidents in the Adriatic Sea
concluded between Croatia, Italy and Slovenia in 2005 (which has been open for
accession to other Adriatic States..)

Mediterranean Offshore Action Plan in the Framework of the
Offshore Protocol to the Barcelona Convention
States parties to the Barcelona Convention adopted in 2012 a
decision to establish an Ad-Hoc working group coordinated by
REMPEC in order to develop an „off-shore action plan“ by 2015.
The Mediterranean Offshore Action Plan was adopted in 2016
at the 19th Ordinary Meeting of the Contracting Parties to the
Barcelona Convention (UNEP(DEPI)/MED IG. 22/28):

…. Urges all the Contracting Parties that have not yet done so,
to ratify the Offshore Protocol, as soon as possible, and
adopt legislation for its implementation, and to
cooperate to ensure compliance with its provisions;

Mediterranean Offshore Action Plan..
Specific objective 7: To develop and adopt regional offshore
standards, including h.) Procedures for contingency planning,
notifications of accidental spills and transboundary pollution established
in accordance with the 2002 Prevention and Emergency Protocol to
the Barcelona Convention (REMPEC??)
Specific objective 8: To develop and adopt regional offshore
guidelines. One of the expected outputs in this regard relates to:
h.) A report assesing national, regional and international rules and
procedures and practices regarding liability and compensation for loss and
damage resulting from the activities dealt with in the Offshore Protocol..
… with the aim to facilitate the implementation of Article 27 of the
Protocol.

EU Law (Offshore: Liability and Compensation)
Offshore protocol to the Barcelona Convention
Directive 2013/30/EU on the safety of offshore oil and gas
operations (OSD) and amending
Directive 2004/35/EC on environmental liability with regard to
the prevention and remedying of environmental damage-(ELDEnvironmental Liability Directive)
Environmental damage (ELD):
- Damage to protected species and natural habitats, which is
any damage that has significant adverse effects on reaching or
maintaining the favourable conservation status of such habitats
or species…

EU & Offshore Protocol
EU acceded to the Offshore Protocol in 2011. What are the
implications for EU (Adriatic) Member States?
- Italy, Croatia and Italy are MS. Montenegro & Albania CS
- The Offshore Protocol is based on Art. 216 TFEU deemed to be an

agreement
“..binding upon the institutions of the Union and its
Member States“
Offshore protocol is a legal instrument of regional c0- operation
adopted with the objective to protect the Mediterranean sea from
pollution derving from off-shore activites.
OSD is narrower in its scope of application (geographical & substantive)
as is limited to oil & gas operations within areas under MS jurisdiction. Its
principal scope is to ensure the safety of offshore activites.

Directive 2013/30/EU on the safety of offshore oil and gas
operations: Implementing the Offshore Protocol into EU law?
Amends the ELD by extending the scope of “water damage” definition with
regard to the liability of licensees (and operators) to cover “marine waters”
under Directive 2008/56/EC (Marine Strategy Framework Directive) to
…..(a) waters, the seabed and subsoil on the seaward side of the baseline from
which the extent of territorial waters is measured extending to the outmost
reach of the area where a Member State has and/or exercises jurisdictional
rights, in accordance with the Unclos (...)
(b) coastal waters as defined by Directive 2000/60/EC, their seabed and their
subsoil, in so far as particular aspects of the environmental status of the marine
environment are not already addressed through that Directive or other
Community legislation..

Who is the liable party for pollution deriving from off shore
activities ?
Member States shall ensure that the licensing authority does not grant a
licence unless it is satisfied with evidence from the applicant that the
applicant (licensee) has made or will make adequate provision, on
the basis of arrangements to be decided by Member States, to cover
liabilities potentially deriving from the applicant’s offshore oil and
gas operations. ..
Member State shall require applicants to provide, in an appropriate
manner, evidence of technical and financial capacity and any other
relevant information relating to the area covered by the licence and the
particular stage of offshore oil and gas operations.
The Directive also requires Member States to establish procedures for the
prompt and adequate handling of compensation claims including
transboundary incidents and to facilitate the use of sustainable
financial instruments...

Strict liability? Which types of damages are covered?
The OSD directive makes the licensee strictly liable for the prevention and
remediation of any environmental damage resulting from their operations
(Art.7 in relation to Art. 38 extending the application of the ELD..)
Water damage is any damage that significantly adversely affects:
(i) the ecological, chemical or quantitative status or the ecological potential,
as defined in Directive 2000/60/EC, of the waters concerned,..
(ii) the environmental status of the marine waters concerned, as defined in
Directive 2008/56/EC..
..OSD has not provided for harmonisation with respect to civil liability
from offshore accidents, and the existing international legal framework
makes it difficult to make suceesfull transboundary damage claims in civil
matters.. (2015/2352(INI)) and furthermore..

What is the position of a viction of off-shore pollution (OSD)?
The OSD does NOT deal with liability for civil damage to either natural or
legal persons, be it property damage, (pure/consequention) economic loss
or loss of life and injury.

This is accordingly left to a partial discretion of member states or
dependent upon its existing legislation/legal system :
- Although the liability is chanelled on the licencee/operator, it is not
necessarily strict (with the exception of environmental damage). Victim
of oil pollution may need to prove negligence on the part of the
licensee/operator..
- No express unified requirement for compulsory insurance by the
licence/operator, nor for a right to a direct action by victim of oil
pollution.
- No (unified) right of the operator/licencee to limits its liability.
- No second tier of compensation.
- Economic loss ??

Report on liability and compensation and financial security for
offshore oil and gas operations – 2015/2352(INI)
..Civil liability for offshore accident in most member States is limited by legal
proof of negligence, requirements on the directness of economic loss
suffered or even an outright ban on the payment of compensation for
economic loss in the absence of a bodily injury or property damage ..
.. regrets the fact that the way civil liability is handled varies considerably
from one member state to another; stresses that there is no liability in many
member states with offshore oil and gas activities for most third party
claims for compensation for traditional damage (death and personal injury,
property damage, economic loss, both pure and consequential..)
..Is of the opinion that strict civil liability rules should be established for offshore
accidents in order to facilitate access to justice for victims (both legal and natural
persons) of offshore accidents.
Room for forum shoping?

Guidance for Bilateral/Regional Arrangement or Agreement on Liability and
Compensation Issues Connected with Transboundary Pollution Damage Resulting
from Offshore Exploration and Explotation Activities (LEG/104/14/2, IMO, 2017)

Elaborated upon the proposal by Denmark and Indonesia
…….
1.4. The purpose of this Guidance is to assist IMO Member States to
formulate national legislation, bilateral, regional, or international
instruments pertaining to liability and compensation connected with
transboundary oil pollution damage resulting from offshore
exploration and exploitation activities
1.5 ….The guidance provides an inexhaustible list of elements which could
be discussed, and elaborated upon when considering and negotiating a
bilateral/regional arrangement or international. The guidance could also be
used as an inspiration when considering revisions to domestic law

EXAMPLES OF ELEMENTS THAT MAY BE INCLUDED IN
BILATERAL/REGIONAL ARRANGEMENTS OR AGREEMENTS

2.1. Scope
2.2. Pollution Prevention and Emergency Plan
2.3. Reporting and Co- operation in Emergency Situation
2.4. Settlement of Claims
2.5. Jurisdiction and Enforcement
2.6. National Treatment (reciprocity)
2.7. Polluter Pays Principle
2.8. Liability and Limitation of Liability
2.9. Other compensation Issues…..

Conclusions
Eventual (sub) regional solutions in the Adriatic & Ioanian should be
based on the imlementaion of the (holistic) Offshore Protocol to the
Barcelona Convention and by taking into account applicable EU rules as
minimum standards..
It is accordingly suggested that (all) Adriatic States ratifies the Offshore
Protocol to Barcelona Convention and endeavour to cooperate
(sub/regional agreement?) in its implementation, with an emphasis also on
Article 27 dealing with liability and compensation (inc. with regard to potential
transboundary damage).
When it comes to prevention, emergency and response to an off-shore
casualty it would seem desireable for Adriatic States to expand the scope of
application of the 2005 Sub- regional Agreement based on the Emergency and
Prevention Protocol to the Barcelona Convention also to potential offshore
accidents.

Possible Way Forward for Adriatic States
With regard liability and compensation for transboundary offshore pollution
damage Adriatic States should work within a appropriate mechanism of cooperation
(i.e. AII), towards the conclusion of a (sub) regional agreement or at least towards
the elaboration of sub- regional guidelines/model legislation, taking into account
the work undertaken within the Offshore Action Plan for the Mediterranean with regard
to Article 27 of the Offshore Protocol.
There seems to be a (compelling) need for further work in this field and room for
the expertise from the CMI and AMLC..
The way forward could be elaboration/completion of national reports for all
Adriatic States (inc. Albania & Montenegro) centered on applicable rules and
procedures in the field of (civil) libility and compensation for off-shore oil pollution
(inc. transboundary) damage,
and the subsequent preparation of a draft
subregional agreement/guidelines or model law…

