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Art. 107 TFEU:
«1. Save as otherwise provided in the
Treaties, any aid granted by a Member
State or through State resources in any
form whatsoever which distorts or
threatens to distort competition by
favouring certain undertakings or the
production of certain goods shall, in so far
as it affects trade between Member
States, be incompatible with the internal
market»

The nature of the development of transport
infrastructures
2004 Community guidelines on State aid to maritime transport:
«Investments in infrastructure are not normally considered to involve State aid within the
meaning of Article 87(1) of the Treaty if the State provides free and equal access to the
infrastructure for the benefit of all operators concerned. However, the Commission may
examine such investments if they could directly or indirectly benefit particular
shipowners. Finally, the Commission has established the principle that no State aid is
involved where public authorities contribute to a company on a basis that would be
acceptable to a private investor operating under normal market-economy conditions».
1994 Guidelines on the application of Articles 92 and 93 of the EC Treaty and Article 61 of
the EEA Agreement to State aids in the aviation sector:
«the construction and enlargement of infrastructures projects (such as airports,
motorways, bridges, etc.) represents a general measure of economic policy which
cannot be controlled by the Commission under the Treaty rules on State aids.
Infrastructure development decisions fall outside the scope of the application of (…)
[the] communication in so far as they are aimed at meeting planning needs or
implementing national environment and transport policies.
This general principle is valid only for the construction of infrastructures by Member States,
and is without prejudice to evaluation of possible aid elements resulting from preferential
treatment of specific companies when using the infrastructure. The Commission,
therefore, may evaluate activities carried out inside airports which could directly or
indirectly benefit airlines».
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The dawn of entrepreneurship: from a static to a
dynamic role of transport infrastructures

•
•

Aéroports de Paris v Commission of the European Communities, 12 December
2000, case T-128/98.
2011/2012: the Leipzig-Halle decision: The construction, replacement or upgrade
and maintenance of a transport infrastructure which is commercially exploited,
offering services for a charge, constitute an economic activity
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Sources of the images: Open Dylan; The Chronicle Herald.

The Evolution of the Commission’s Approach Towards
Public Financing to Air/Seaport Infrastructures
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The Italian regime of seaports
• Law No 84/1994: Port (System) Authorities in the main Italian seaports.
• Are non-profit public authorities with autonomy of organization and
budget, under the control of the Ministry for transports and
infrastructures.
• Are entrusted with
§ Direction, planning, coordination, promotion and control of port
operations and the other commercial and industrial activities
Can
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§ Award and control of services of general interest.
• Principle of separation between:

Port
administration

Provision of
commercial
services

The beneficiary is an enterprise
Irrelevance of the public/private nature (organic condition):
• Principle of neutrality of the Treaties as regards the system of property
ownership in the Member States (Art. 345 TFEU).
Functional condition:
• Economic relevance of the beneficiary’s activity;
• It’s irrelevant that the beneficiary does not seek to make a profit;
• It is necessary to distinguish between activities with economic nature
and the exercise of public powers/State’s essential functions;
• The economic exploitation of a public facility is an economic activity;
• Construction / operation / improvement of port infrastructures: it is
necessary to ascertain the infrastructure’s future use (function).

Aids to the developer/owner
Aids to the operator
Aids to the user

State Aid SA.38399 (2018/E) – Corporate tax exemption
granted to Port Authorities in Italy
Art.s 72 and 73 of the Tax Law: all the companies and institutions,
regardless of their public or private nature, must pay the corporate tax.
Art. 74 of the Tax Law: State’s bodies and Public Administrations, including
autonomous ones, Municipalities, … and institutions managing public
domain, Provinces and Regions are exempted from the corporate tax.
Since Port (System) Authorities are the public authorities entrusted with the
administration of ports, which fall within the public domain, they are
exempted from the corporate tax.
EU Commission: the commercial exploitation of ports infrastructure can be
considered as being of an economic nature.
The main activity of Port System Authorities is identified in renting out port
areas to third parties against a concession fee.

Port Charges
Port Dues:
• Tax on loaded/unloaded cargo, paid by the shipper on the basis of
the cargo’s weight,
• Berthing tax: paid by the shipowner on the basis of the ship’s
tonnage
Concession Fees: based on the terminal/service’s economic value.

Taxes

Prices

Port Charges
• ECJ, 19 January 1994, case C-364/92, SAT Fluggesellschaft mbH v.
Eurocontrol;
• Commission Decision of 12 February 2004 concerning advantages
granted by the Walloon Region and Brussels South Charleroi Airport to
the airline Ryanair in connection with its establishment at Charleroi;
• Court of First Instance, 17 December 2008, case T-196/04.

Necessity to distinguish between:
The exercise of public powers
•
•
•
•
•
•

Traffic control,
Police,
Customs,
Antipollution surveillance,
Control and security of
navigation,
Protection and resilience
against extreme weather
conditions, longshore
drift,
Maritime
wave/tides, flooding and
coastal erosion,

General measures within the
State’s responsibility for planning
and developing a maritime
transport system
•

Maintenance, replacement,
upgrade or construction of
access infrastructures to ports
available free of charge and on
equal and non-discriminatory
terms to all users, e.g.:
dredging in an estuary.

Commercial activities
Access infrastructures located
within the port area,
Exception: access infrastructures
crossing a port and serving also
other destinations (e.g., a river
crossing the port and leading also
to other ports).

Authority?

The Case of Dry Docs in the Port of Naples
• Commission decision C(2018) 6037.
• Under the Italian law No 84/1994 and the
previous implementing Ministerial decree,
dry docks are considered services of general
interest.
• They are also considered as essential facilities:
access to them should be granted to all potential users under
transparent and non-discriminatory conditions.
• In the port of Naples, the Ministry for Transports granted to Naples
Port Authority financing for restructuring three dry docks after
they had been dismissed by Fincantieri.

The Case of Dry Docs in the Port of Naples
• CAMED held the concession for ship repair in the port of Naples
and was granted the concession of the three dry docks,
provided that the Port Authority would have restructured them.
• The concession provided for some investments to be realized by
CAMED, which then asked to be authorized to perform further
works on the dry docks and asked for a prorogation of the
concession for 40 years.
• Procedure according to Art. 36 of the Italian navigation code.
• Concession of the three dry docks for 30 years.
• Under a port regulation issued in 2002, the dry docks should have
been open to all the potential users, but in the reality they were
exploited only by CAMED.

State aids

For investments in favour of
the Port (System) Authority

• Operating State aids
for CAMED as operator of the dry
docks, consisting in the reduction of
the costs for the refurbishment of the
infrastructure,
• State aids for CAMED as de facto
exclusive user of the facilities

Alleged State aids to the Port Authority
• Irrelevance of its status,
• It is necessary to identify the activity to which the State aid is
destined:
Dry docks cannot be considered as port infrastructures, since they
are production facilities for ship yards destined to shipbuilding and
ship-repairing, which are not port activities.
They are not transport infrastructures, but
production facilities for shipyards.
• Shipbuilding and ship-repairing are economic activities involving
trade between Member States.
• The Port Authority commercially exploits the dry docks, charging
land use fees for their use, which are a compensation for the
provision of an economic service.
Dry docks are not services of general (economic) interest
and the investment aid cannot be exempted under art. 106 TFEU.

Alleged State aids to CAMED
• Ship-repair services are not public service obligations.
• No public and transparent procedure.
• CAMED had not to cover the entire investment costs like any
other private operator of ship-repairing facilities.
• The Port Authority provided the dry-docks to CAMED below
market rates.

State aids to both the Port Authority and CAMED.

State aids granted to concessionaries
• Commission decision C(2018) 6034 of 20 September 2018.
• Alleged State aids to some concessionaries of terminals in the port of
Naples, consisting in not collecting the due concession fees from seven
concessionaries.
• The Italian law establishes to the interest rate for late payments, but
the parties can agree to derogate it.
• Under the Port Authority’s President Decree No 67/2005, the annual late
payment interest rate is 3% for a delay as from 60 days after the due
date. There is an additional 4% annual interest rate in case of delay of
more than 121 days from the due date.
• Under the Port Authority’s Guidelines for Revenue Collection, it is
possible to grant to debtors of certain due amounts an extention of
their deadline for payment and a division of the debt into instalments.
• According to the complainant, instalment plans were not granted to all
the concessionaries, they have repeatedly not been respected and
the guarantees provided did not correspond to the actual debt of the
concessionaries.

• Principle of the Market Economy Operator (MEO)
The private creditor test
• There might be cases where a compulsory execution could
worsen the prospects of repayment of the money owed.
Ø By not revoking the instalment plans, the Port Authority sought to
improve its prospects of collecting debts,
Ø The Port Authority applied additional interest rates for debt
rescheduling when granting instalment plans,
Ø The Port Authority undertook a large number of actions
available under Italian law to collect outstanding payments in
the absence of voluntary payments.
The Port Authority acted as diligent private creditor, correctly
exercising its discretion under the Italian law.

Conclusions: the role of Port System Authorities
Today’s evolution of Port System Authorities:

Administration,
Regulation and
Control

Facilitator

Initiator

New Art. 6, Law No 84/1994, as modified by the legislative decree 4 August 2016, No 169:
a) Direction, planning, coordination, promotion and control of port operations and services, of
the activities meant to issue authorizations and concessions, and the other commercial and
industrial activities performed with seaports, with powers to issue regulations and orders;
b) Ordinary and extraordinary maintenance of common areas and seabed;
c) Award and control of services of general interest;
d) Coordination of the activities of public entities and administrations in the port area and in
the maritime domain areas falling within the port system;
e) Exclusive administration of maritime domain areas and facilities falling within the port
system;
f) Promoting and coordinating the connection among logistics systems within the port or
inland.
The figure is based on «Port of Antwerp» slides by Raj Khalid.

Conclusion: the importance of the development of
seaports
Regulation (EU) 2017/1084 of 14 June 2017 amending Reg. (EU) No
651/2014 and Reg. (EU) No 702/2014 (General Block Exemption
Regulation:
• aid for maritime ports: eligible costs of EUR 130 million per project
(or EUR 150 million per project in a maritime port included in the
work plan of a Core Network Corridor as referred to in Art. 47 of
Reg. (EU) No 1315/2013); as regards dredging a project is
defined as all dredging carried out within one calendar year;
• aid for inland ports: eligible costs of EUR 40 million per project (or
EUR 50 million per project in an inland port included in the work
plan of a Core Network Corridor as referred to in Art. 47 of Reg.
(EU) No 1315/2013); as regards dredging a project is defined as
all dredging carried out within one calendar year.
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